STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SI ON OF ALCOHOLI C BEVERAGES
AND TOBACCO,

Petiti oner,
Case No. 99-2609
VS.

DEPAUL, I NC., d/b/a COPPER PENNY
PUB,

Respondent .

N N N N N N N N N N N N N N

RECOMMVENDED CORDER

On Septenber 23, 1999, a formal adm nistrative hearing in
this case was held in Tanpa, Florida, before WIlliamF.
Quattl ebaum Adm nistrative Law Judge, Division of Admnistrative
Heari ngs.

APPEARANCES

For Petitioner: Mriam$S. WIKkinson, Esquire
Departnent of Busi ness
and Prof essional Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

For Respondent: No appearance

STATEMENT OF THE | SSUE

The issue in the case is whether the allegations set forth
in the Departnment's Adm nistrative Action dated January 21, 1999,

are correct.



PRELI M NARY STATEMENT

By Adm nistrative Action dated January 21, 1999, the
Depart ment of Business and Professional Responsibility, D vision
of Al coholic Beverages and Tobacco, notified the Respondent,
DePaul, Inc., d/b/a Copper Penny Pub, of tax liability of
$70, 756. 19, including penalty and interest for the period
Cctober 1, 1996 through Septenber 30, 1998. The Respondent
requested a fornmal adm nistrative hearing to challenge the
alleged liability. The request was forwarded to the Division of
Adm ni strative Hearings, which schedul ed and conducted the
pr oceedi ng.

At the hearing, the Petitioner presented the testinony of
two witnesses and had Exhibits nunbered 1-4 admtted into
evi dence. The Respondent did not appear at the hearing. No
transcript of the hearing was filed. The Petitioner filed a
Proposed Recomrended O der

FI NDI NGS OF FACT

1. At all tinmes material to this case, Respondent DePaul ,
Inc. operated the Copper Penny Pub, 10553 Spring Hill Drive,
Spring HIl, Florida (the "licensed premses”). The Respondent
hel d I'i cense nunber 37-00584, Series COP4.

2. In or before Septenber 1998, the Petitioner selected the
Respondent for audit based on the Respondent's failure to file

requi red nonthly sal es reports.



3. By letter dated Septenber 2, 1998, the Petitioner
notified the Respondent of the audit. According to the letter,
the audit would occur on Septenber 24, 1998, at the |licensed
prem ses. The letter stated that the follow ng itens would be
revi ewed:

1 Al'l al coholic beverage purchase invoices.
2 Petty cash records.

3. Business checkbooks or check stubs.

4. Records of alcoholic beverages used in
cooking (if any).

5. Any worksheets you m ght use to prepare
the report.

6. The encl osed Pre-Audit Questionnaire
conpletely filled out.

4. The Pre-Audit Questionnaire allows a |icensee to
identify package sal es. Package sales are those in which
al coholic beverages are sold in the original sealed containers
for consunption off the licensed prem ses. A COP4 series
i censee can sell packaged al coholic beverages for consunption
of f prem ses.

5. Package al cohol sales are deducted fromtotal sales
during the audit, and are not included in the surcharge tax
l[tability. The Pre-Audit Questionnaire directs the licensee to
identify docunents that will be used to support the package sal es
deducti on.

6. The Respondent did not conplete or submt the Pre-Audit
Questionnaire.

7. A licensee nust establish entitlenent to a package sal es

deduction. GCenerally a licensee is required to maintain a |og of



package purchases, and support the |ogged transactions with daily
cash register tapes, identified as "Z" tapes.

8. The Respondent produced no package sales records to the
Petitioner during the audit. Even though the Respondent did not
provi de records supporting a package sal es deduction, the auditor
al l oned a two-percent credit for package sal es.

9. There are two audit nethodol ogi es used in conducting the
tax audit, the "sales" nethod, and the "purchase" nethod. The
choice of audit nethodology is left to the |icensee.

10. The Respondent sel ected the purchase nethod audit. In
a purchase nmethod audit, the licensee is required to pay
surcharge taxes based on the gallons of alcoholic beverages
pur chased nont hly.

11. Division Tax Auditor Maggi e Herrera conducted the
audi t .

12. According to Ms. Herrera, the licensed premses is a
bar located in a strip shopping center. The "package store" is
| ocat ed outside and about thirty feet away fromthe bar. The
"package store" is about the size of a one-car garage.

13. In order to nmake a package sal e, the bartender nust
| eave the bar, walk to the package store, unlock it, retrieve the
packaged goods, re-lock the door, and return to the bar.

14. According to Ms. Herrera, the package store contai ned
one-liter bottles of liquor on shelves with prices marked with

maski ng tape on the bottles. The store also contained two cases



of "hip flask” 375-m size bottles, one case of 50-m bottles, "a
| ot" of brandy and dust-covered bottles of m xers.

15. During the several hours Ms. Herrera's was present at
the licensed prem ses, only one package sale (a flask size
bottl e) was nade

16. Ms. Herrera traveled to the |icensed prenm ses on two
occasions to neet the Respondent.

17. On the date of the first schedul ed neeting, the
Respondent did not appear.

18. On the date of the second schedul ed neeting, the
Respondent presented approximately thirty distributor invoices to
Ms. Herrera and told her he was |leaving for his home to retrieve
the remai nder of the records. He left the licensed prem ses.

She waited for several hours. The Respondent did not return and
did not contact Ms. Herrera to explain his failure to return.

19. Ms. Herrera prefornmed an audit of the Respondent, using
standard audit procedures. M. Herrera utilized nonthly
surcharge reports filed by the Respondent for the period between
January 1995 and Decenber 1997, the distributor sales records for
t he Respondent's purchases, and records of tax paynents nade by
t he Respondent.

20. According the audit, the Respondent owes remaining tax
surcharge paynents of $47,695.85, a penalty of $17,545.74 and

interest of $5,514.60, for a total liability of $70,756. 19.



21. There is no evidence that the audit was done
i nappropriately, or that the audited tax liability is incorrect.
22. The Respondent was notified of the tax liability by
certified letter.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject natter of this
proceedi ng. Section 120.57(1), Florida Statutes.

24. The Departnent of Business and Prof essional
Responsibility, Division of Al coholic Beverages and Tobacco, is
responsi ble for collection of alcoholic beverage surcharge taxes.
The failure to accurately and tinely remt surcharge taxes is a
vi ol ati on of beverage |law. Section 561.501, Florida Statutes;
Rul e 61A-4.063, Florida Adm nistrative Code.

25. The burden is on the licensee to establish actual sales
records and entitlenent to package sal es deductions. Rule 61A-
4.063(4)(c), Florida Adm nistrative Code.

26. In this case, the licensee has failed to produce actua
sales records or entitlenent to package sal es deducti ons.

27. The uncontroverted evidence establishes that the
Petitioner's audit nethodol ogy and resulting tax surcharge
liability are reasonabl e.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is recommended that the Departnent of Business and



Pr of essi onal Responsibility, Division of Al coholic Beverages and
Tobacco, enter a final order inposing a total liability of
$70, 756. 19, including unpaid tax liability, penalties, and
i nterest.
DONE AND ENTERED this 26th day of Cctober, 1999, in

Tal | ahassee, Leon County, Florida.

WLLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 26th day of OCctober, 1999.

COPI ES FURNI SHED

Mriam$S. WIkinson, Esquire
Departnent of Busi ness

and Prof essional Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

WIlliam T. Charnock, President
10154 Dunkirk Road
Spring HIIl, Florida 34608

Joseph Martelli, Director

Di vi si on of Al coholic Beverages
and Tobacco

Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792



Bar bara D. Auger, Ceneral Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order nust be filed with the agency that wl|
issue the Final Order in this case.



